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September 4, 1998

SENT ¥1A FACSIMILE TO NO.: 202-325-2624

Richard B. 8mith, Eaquire

Premerger Notification Office

Bureau of Compretitzon

Federal Teade Commirsion

Sixth Street and Pennsylvania Avenue N.W,
Washingtan DE 20530

Diear Mr. Smith:

Earlier thin wﬂmkc to yon sbout an acquisition by an
LLC, his clicnt, in which our clisnt, a laege insuratos company, bad unti! recently owned slightly

over 50 of the membersinp intercst. On, I beligve, Taat Friday, August 28, the LLC made ap
HER filing as the acquiring person with respect to the acquisition. I am writing on behalf of the
insurance company to make sure that it does not heve to file, that ig, thet the FTC would not
tegard it as still controlling the LIC.

Apparently, the LL.C wants the acquiition badly and was faced with a seller whe was
threatening to walk if the HSR filing was not mads quickly. Our cljgnt, not having known that a
filing might be required of it, could not file quickly. As I belivvey plainsd 1o you, the LLC
managrers exercisad pre-sxisting options o purchase snfficient memberehip inferests in the LLC
to reduce the insurance company to below 8 509 interest. This is Greversible. The LLC made
interest firee non-recourse loans to the managers to permit them to exercise the opticns, and the
LLC alsc agreed to pick up eny tax that might be imposed upon the managers if they wete
deemed to have received income by virtue of receiving interest-free loans.

The insurance company now has less than a 50% beneficial interest in the LLC. By pre-
existing eantragt, asother member of the LLC hag ibe right 1o elagt three of the five members of
the L.LC board of members. Under the terms of the pre-existing options that the managers heve
now exercized, the insurance compuny recelves proxies from the managers, which enables it to
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cast 8 slighty over 50% vote on major ifetng sach g2 mergers, sale of substaptially all of the
agsets, and the like. In effect, the insmance company has & veto power a3 ta such events. Thesc
jroxies have no effect, bowever, on the election of the board of managers because of the
comtractual right af the ather member to elect 2 majority of that beard.

In short, there was oo thought here of avoiding an HSR filing and no antitrost mative for
reduring the insurance company to a less then 50% beneficial inten:st in the LLC, That has been
done, e the insurange comperry is oo lenger enfitled to as much as 5384 of the profits and
lesscs, ar 50% of the asscts upon liquidatinn, Were it relgvant, the insurance company has no
right to elect 30% or mote of the board of managers.

1 would appeeciate your calling me -ot whather we are right it believing
that oar client need oot file. IFit werne requi " ituation would be sotnewhat bazaar,
given that the inguranee company no logger hag a 0% beneficial interest in the LLC.

Thank you very much for your assistance
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